
LOUIS GEST 

v. 

CHEVRON U.S.A. INC., ET AL. 

CAUSE NO. E-198972 

§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT OF 

JEFFERSON COUNTY, TEXAS 

172ND JUDICIAL DISTRICT 

DEFENDANT THE GOODYEAR TIRE & RUBBER COMPANY'S 
NO EVIDENCE MOTION FOR SUMMARY JUDGMENT 

COMES NOW Defendant, The Goodyear Tire & Rubber Company ("Goodyear") to file 

this, it's No Evidence Motion for Summary Judgment pursuant to TRCP 166a(i) as to all claims 

and causes of action of Plaintiff, Louis Gest ("Gest" or "Plaintiff'), and would respectfully show 

the Court as follows: 

FACTUAL BACKGROUND 

Plaintiff, Louis Gest ("Gest" or "Plaintiff') filed this case on September 9, 2016. Gest 

alleges that he was exposed to benzene and benzene containing mixtures while working on 

premises owned by various Defendants, including Goodyear. 1 Plaintiff generally alleges that he 

was employed as a "chemical plant and refinery worker and pipefitter from 1970-2005 at facilities 

owned and operated by Defendants, including Goodyear. 2 Gest claims that his exposure was 

generally a result of the Defendants failure to provide him with a safe workplace.3 

Gest alleges that his benzene exposure while at the Goodyear premise caused or contributed 

to the cause of his myelodysplastic syndrome ("MDS"), a hematopoietic illness similar to 

1 Plaintiff's First Amended Petition attached as Exhibit ((A 11 at para. 31-37. 
2 Exhibit "A11 at para. 31. 
3 Exhibit ((A11 at para. 41. 
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leukemia.4 MDS is not a "signature disease" of benzene exposure. Most MDS cases present 

spontaneously (without known cause). But smoking and ionizing radiation are major risk factors 

for MDS. Gest has a documented smoking history of 40-80 pack per year. 

Goodyear has been sued as a premises Defendant in this case. Gest was deposed in this 

case. Although he alleges that he was employed by Brown & Root at a Goodyear facility for 

approximately two months during 1975 andl976, there is limited evidence regarding his potential 

exposure to benzene containing mixtures, no evidence regarding the quantification of that alleged 

exposure and no evidence that any such exposure occurring on a Goodyear premise was a 

substantial contributing factor in the development of Gest's alleged benzene-related disease. 

PROCEDURAL HISTORY 

Gest filed this case on September 9, 2016. After a year, this case was set on the "Try or 

Dismiss" docket for September 2018. The parties filed a Motion to Reset on August 6, 2018, and, 

therein, requested a September 2019 trial setting. This honorable Court entered a Docket Control 

Order ("DCO") on August 14, 2018. The DCO set a discovery deadline of July 5, 2019 and trial 

in September 2019, which this Court has since moved to October 7, 2019. The discovery deadline 

has passed. 

SUMMARY OF ARGUMENT 

This case has been on file since 2016. An adequate time for discovery has passed. The case 

is set for trial in October 2019. Defendant is entitled to a summary judgment for the following 

reasons: 

1. Myelodysplastic syndrome is a dose response disease which requires Plaintiff to 
demonstrate that he was exposed to a sufficient dose of benzene to cause his alleged 
illness; 

4 Exhibit "A" at para. 37. 

3494470 2 



2. There is no evidence of the approximate dose of benzene, if any, attributable to 
Goodyear; 

3. There is no evidence that exposure, if any, occurring on a Goodyear premise was a 
substantial contributing factor in bringing about Gest's alleged benzene related 
injury; and 

4. Alternatively, even if some exposure to benzene on a Goodyear premise is proven, 
partial summary judgment should be granted as to the Plaintiffs causes of action 
based upon the theories of negligence, strict product liability, breach of warranty 
and gross negligence/malice because there is no evidence to support them. 

STANDARD OF REVIEW 

Under Rule 166a(i), the no evidence motion for summary judgment shifts the burden of 

proof from the Defendant/Movant to the Plaintiff/Non-Movant. Esco Oil & Gas, Inc. v. Sooner 

Pipe & Supply Corp., 962 S.W. 2d 193, 197 n. 3 (Tex. App - Houston [14th Dist.] 1998, no writ). 

If after Defendant moves for summary judgment Plaintiff is unable to produce summary judgment 

evidence raising a genuine issue of material fact, summary judgment should be granted in favor of 

Defendant/Movant. Id. See also, Pena v. Phan Son Van, 960 S.W. 2d 101, 105 (Tex. App.-

Houston [14th Dist.] 1997, no writ). Texas Courts refused to impose liability on Defendants based 

upon "speculation and conjecture." Grey v. United States, 445 F. Supp., 337, 338 (1978). 

Inadmissible speculation is insufficient to defeat a no-evidence motion for summary judgment. 

United Blood Servs. v. Longoria, 938 S.W. 2d 29, 30 (Tex. 1997). 

ARGUMENT AND AUTHORITIES 

A. Plaintiff's Myelodysplastic Syndrome is a Dose Response Disease Requiring 
Evidence of a Defendant Specific Dose 

Gest has alleged that chemical exposure caused his myelodysplastic syndrome. 5 More 

specifically, he has alleged that exposure to benzene and benzene containing mixtures while on 

5 Exhibit "A" at para. 37. 
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the defendants' premises caused his illness.6 Myelodysplastic syndrome is a condition that occurs 

when the blood forming cells in the bone marrow become abnormal. It is considered a type of 

cancer.7 

The existence of a causal connection between exposure to a certain chemical and injury or 

disease requires specialized expert knowledge and testimony because such matters are not within 

the common knowledge of lay persons. Abraham v. Union Pacific R. Co., 233 S.W.3d 13, 18, 

Tex.App - Houston [141h Dist.] 2007, cert. denied 128 S.Ct. 1900 (2008)); Pilgrim's Pride Corp. 

v. Smoak, 134 S.W.3d 880, 893 (Tex.App.-Texarkana 2004, pet. denied). To carry the burden of 

proving a plaintiffs injury was caused by exposure to a specific substance, the plaintiff must 

demonstrate the levels of exposure hazardous to human beings generally as well as the plaintiffs 

actual level of exposure. Abraham v. Union Pacific R. Co. at 21; Austin v. Kerr-McGee Refining 

Corp., 25 S.W.3d 280, 292 (Tex.App.-Texarkana 2000, no pet.). Knowledge of the extent of 

exposure to a potentially harmful substance is essential to any reliable expert opinion that the 

particular substance caused a disease. Id. 

In toxic tort cases such as this one, Texas courts have adopted the reasoning that "because 

most chemically induced adverse health effects clearly demonstrate thresholds there must be 

reasonable evidence that the exposure was of sufficient magnitude to exceed the threshold before 

likelihood of causation can be inferred." Bostic v. Georgia-Pacific Corp., 439 S.W. 3d 332, 353 

(Tex. 2014) citing to Borg-Warner Corp. v. Flores, 232 S.W. 3d 765, 773 (Tex. 2007). Various 

Texas Courts have discussed the need for a quantitative approach to determining causation in cases 

involving toxic torts. See Merrell Dow Pharmaceuticals, Inc. v. Havner, 953 S.W.2d 706 (Tex. 

1997) (Need for a statistical quantitative approach to prove general causation in a case involving 

6 Exhibit "A' at para. 31-37. 
7 See American Cancer Society- "What are Myelodysplastic Syndromes" attached as Exhibit "B." 
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single source bendectin exposure); Bostic v. Georgia Pac(fic Corp., 439 S.W.3d 332 (Tex. 2014) 

(Need for defendant specific quantification of the approximate dose to prove specific causation in 

case involving exposure to multiple sources of asbestos). The ability to quantify dose for the 

alleged exposure is also the critical question in cases involving alleged benzene related cancers. 

See generally, City of San Antonio v. Pollock, 284 S.W.3d 809 (Tex. 2009) (Plaintiffs dose of 

benzene needed to be correlated to studies relied upon in ALL [leukemia] case); E. I DuPont D 

Nemours and Co. v. Hood; 2018 WL 21216935 (2018) (quantified benzene dose levels need to be 

comparable or greater than those in the studies relied upon to prove causation in AML [leukemia] 

case). 

In short, dose matters regardless of the type of toxic tort alleged and in cases such as this 

one where Gest has alleged exposure to benzene containing mixtures while on the premises of 

various defendant, the calculation of dose needs to be defendant specific in order to provide the 

proof of substantial factor causation required under Texas law. 

B. No Evidence of the Approximate Dose of Benzene Attributable to Goodyear 

It is not sufficient to establish that "some" exposure occurred in a toxic tort case. In a 

toxic tort case, such as a case involving an alleged benzene exposure, the Plaintiff is required to 

establish evidence of exposure to a specific Defendant's product on a regular basis over some 

extended period oftime in proximity to where the Plaintiff actually worked. Borg-Warner Corp. 

v. Flores, 232 S.W. 3d 765, 769 (Tex. 2007) citing to Lohrmann v. Pittsburg Corning Corp., 782 

F. 2d 1156 (41h Cir. 1986). Although proof of frequency, regularity and proximity is required, that 

alone is not sufficient as it fails to provide the quantitative information necessary to support 

causation under Texas law. Id. at 772. In addition to evidence of the frequency, regularity and 

proximity there must be "Defendant-specific evidence relating to the approximate dose to which 
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the Plaintiff was exposed." Id. at 773; see also E. I DuPont D Nemours and Co. v. Hood; 2018 

WL 21216935 (2018). Although the Borg-Warner decision involved alleged exposure to asbestos, 

the same requirements regarding the "quantitative information necessary to prove causation under 

Texas law" apply in all toxic tort cases. 

In this case there is no evidence of the frequency, regularity or proximity of Gest' s alleged 

exposure to benzene or benzene containing mixtures on a Goodyear premise, if any, and no 

evidence of the approximate dose of benzene attributable to Goodyear. The lack of a Defendant 

specific dose of benzene attributable to Goodyear entitles it to summary judgment as a matter of 

law on all of the Plaintiff's causes of action. 

C. No Evidence of Substantial Factor Causation Attributable to Goodyear 

In a products liability case, a Plaintiff must prove that the defendant's product or premise 

caused his injury. Exposure to a Defendant's premise must be a substantial factor in bringing 

about the Plaintiff's injury. In Prudential Insurance Co. v. Jefferson Associates, Ltd., 896 S.W.2d 

156, 161 (Tex. 1995), the Supreme Court stated 

"The element common to both proximate cause and producing cause is 
actual causation . . . This requires proof that an act or omission was a 
substantial factor in bringing about injury which would not otherwise have 
occurred." 

This standard applies in all product and premises liability cases. 

Texas law requires quantification of dose in toxic tort cases. Under Texas law, the Plaintiff 

fails to meet his burden to establish specific causation if he simply shows that "some" exposure 

occurred. Borg-Warner Corp. v. Flores, 232 S.W. 3d 765, 771 (Tex. 2007). Texas has rejected 

the "any exposure" test for specific causation in favor of substantial factor causation. Georgia 

Pacific Corp. v. Stephens, 239 S.W. 3d 304, 311 (Tex. App. - Houston [1st Dist.] 2007, writ 

denied); Bostic v. Georgia-Pacific Corp., 439 S.W. 3d 332, 353 (Tex. 2014). Plaintiff may attempt 
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to argue that each and every benzene exposure above background levels is sufficient to establish 

substantial factor causation, but this position was specifically rejected by the Texas Supreme Court 

in both Stephens and Bostic. 

To create a fact issue in this case, Plaintiffs summary judgment proof must establish that 

Gest' s exposure to benzene at a Goodyear premise was a substantial factor in bringing about his 

benzene related disease. Borg-Warner Corp. v. Flores, 232 S.W. 3d 765 (Tex. 2007). Although 

substantial-factor causation need not be reduced to mathematical precision, the Plaintiff must 

produce Defendant-specific evidence relating to the approximate quantitative dose to which the 

Plaintiff was exposed. Bostic v. Georgia-Pacific Corp., 439 S.W. 3d 332, 353 (Tex. 2014); see 

also E. I DuPont D Nemours and Co. v. Hood; 2018 WL 21216935 (2018). In addition, Plaintiff 

must produce some evidence to show that the dose of benzene attributable to Goodyear sufficiently 

contributed to Gest's aggregate benzene exposure such that it would be considered a substantial 

factor in causing his alleged benzene related disease. Flores at 772; Bostic at 353. 

Plaintiff cannot meet his burden in this case. He cannot establish that the dose of benzene 

attributable to Gest's work on a Goodyear premise, if any, and he cannot establish that exposure at 

a Goodyear premise was a substantial factor in bringing about Gests' disease. As a result, Goodyear 

is entitled to summary judgment as a matter of law on all of the Plaintiffs causes of action. 

PRAYER 

Wherefore, the Defendant The Goodyear Tire & Rubber Company prays that the Court 

grant it summary judgment as to all of Plaintiffs claims arising out of the alleged benzene injuries 

claimed by Louis Gest and for such other and further relief, general or special, legal or equitable, 

to which it may show itself justly entitled. 
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Respectfully submitted, 

SHEEHY, WARE & PAPPAS, P.C. 

By: Isl James L. Ware 
James L. Ware 
SBN 20861800 
jware@sheehyware.com 
Wesley T. Sprague 
SBN 00785029 
wsprague@sheehyware.com 
2500 Two Houston Center 
909 Fannin Street 
Houston, Texas 77010-1003 
713-951-1000-Telephone 
713-951-1199-Facsimile 

ATTORNEYS FOR DEFENDANT 
THE GOODYEAR TIRE & RUBBER 
COMPANY 

CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of the foregoing document has been forwarded 
to all counsel of record, via e-filing pursuant to the Texas Rules of Civil Procedure on August 8, 
2019. 

Isl James L. Ware 
James L. Ware/Wesley T. Sprague 
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L YO ND ELL REFINING COMPANY LLC; § 
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SHELL OIL PRODUCTS COMPANY LLC; § 
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SAUDI REFINING, INC.; § 
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BP PRODUCTS NORTH AMERICA INC.; § 
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IN THE DISTRICT COURT OF 

JEFFERSON COUNTY, TEXAS 

172°d JUDICIAL DISTRICT 



PLAINTIFF· S FIRST AMENDED PETITION 

NOW COMES Louis Gest, hereinafter referred to as Plaintiff, complaining of 

CHEVRON U.S.A., INC., LYONDELL CHEMICAL COMPANY, LYONDELL REFINING 

COMPANY LLC, SHELL OIL COMPANY, SHELL OIL PRODUCTS COMPANY LLC, 

MOTIV A ENTERPRISES LLC, SAUDI ARAMCO ENERGY VENTURES - U.S. LLC, 

SAUDI REFINING, INC., AIR PRODUCTS AND CHEMICALS, INC., CBS 

CORPORATION, BAYER CROPSCIENCE, INC., HERCULES INCORPORATED, 

ASHLAND INC., BP PRODUCTS NORTH AMERICA INC., BP AMOCO CHEMICAL 

COMPANY, E.I. DU PONT DE NEMOURS AND COMPANY, ATLANTIC RICHFIELD 

COMPANY, EXXON MOBIL CORPORATION, AIR LIQUIDE USA LLC, AIR LIQUIDE 

AMERICA L.P., VALERO ENERGY CORPORATION, VALERO REFINING-TEXAS, L.P., 

VALERO REFINING AND MARKETING COMPANY, DIAMOND SHAMROCK 

REFINING COMPANY, THE GOODYEAR TIRE & RUBBER COMPANY, and 

MARATHON OIL CORPORATION, hereinafter collectively referred to as Defendants, and for 

causes of action would respectfully show this Court and Jury the following: 

DISCOVERY CONTROL PLAN 

1. Plaintiff requests that this case be governed by a discovery control plan as 

provided in Rule 190 and be conducted under Level 3 of this Rule. 

PARTIES 

2. Plaintiff, LOUIS GEST and resides in Santa Fe, Texas. 

3. Defendant, CHEVRON U.S.A. INC. is a Pennsylvania Corporation doing 

business in the State of Texas and may be served with process through its registered agent for 

service: Prentice-Hall Corp System, Inc., 211 E. 7th Street, Suite 620, Austin, Texas 78701. 

Plaintiffs First Amended Petition 
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4. Defendant, LYONDELL CHEMICAL COMPANY is a Delaware Corporation 

doing business in the State of Texas with its headquarters in Houston, Texas and may be served 

with process through its registered agent for service: CT Corporation System, 1999 Bryan St., 

Suite 900, Dallas, Texas 75201. 

5. Defendant, LYONDELL REFINING COMPANY LLC is a Delaware 

Corporation doing business in the State of Texas with its headquarters in Houston, Texas and 

may be served with process through its registered agent for service: CT Corporation System, 

1999 Bryan St., Suite 900, Dallas, Texas 75201. 

6. Defendant, SHELL OIL COMPANY is a Delaware Corporation doing business in 

the State of Texas with its headquarters in Houston, Texas and may be served with process 

through its registered agent for service: CT Corporation System, 1999 Bryan St., Suite 900, 

Dallas, Texas 75201. 

7. Defendant, SHELL OIL PRODUCTS COMPANY LLC is a Delaware 

Corporation doing business in the State of Texas with its headquarters in Dallas, Texas and may 

be served with process through its registered agent for service: CT Corporation System, 1999 

Bryan St., Suite 900, Dallas, Texas 75201. 

8. Defendant, MOTIVA ENTERPRISES LLC is a Delaware Corporation doing 

business in the State of Texas with its headquarters in Houston, Texas and may be served with 

process through its registered agent for service: CT Corporation System, 1999 Bryan St., Suite 

900, Dallas, Texas 75201. 

9. Defendant, SAUDI ARAMCO ENERGY VENTURES - U.S. LLC is a Delaware 

Corporation doing business in the State of Texas with its headquarters in Houston, Texas and 

Plaintiff's First Amended Petition 
Page 3of19 



may be served with process through its registered agent for service: CT Corporation System, 

1999 Bryan St., Suite 900, Dallas, Texas 75201. 

10. Defendant, SAUDI REFINING, INC. is a Delaware Corporation doing business 

in the State of Texas with its headquarters in Houston, Texas and may be served with process 

through its registered agent for service: CT Corporation System, 1999 Bryan St., Suite 900, 

Dallas, Texas 75201. 

11. Defendant, AIR PRODUCTS AND CHEMICALS, INC. is a Delaware 

Corporation doing business in the State of Texas and may be served with process through its 

registered agent for service: CT Corporation System, 1999 Bryan St., Suite 900, Dallas, Texas 

75201. 

12. Defendant, CBS CORPORATION is a Delaware Corporation doing business in 

the State of Texas and may be served with process through its registered agent for service: 

Corporation Service Company d/b/a CSC-Lawyers Inco, 211 E. 7th Street, Suite 620, Austin, 

Texas 78701. 

13. Defendant, BAYER CROPSCIENCE, INC. is a Delaware Corporation doing 

business in the State of Texas. This Defendant has agreed to accept service of process by and 

through its counsel ofrecord, A.M. Landry III, of the law firm Gray Reed, 1300 Post Oak Blvd. 

#2000, Houston, Texas 77056. 

14. Defendant, HERCULES INCORPORATED is a Delaware Corporation doing 

business in the State of Texas and may be served with process through its registered agent for 

service: CT Corp System, 1999 Bryan St., Suite 900, Dallas, Texas 75201. 

Plaintiffs First Amended Petition 
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15. Defendant, ASHLAND INC. is a Kentucky Corporation doing business in the 

State of Texas and may be served with process through its registered agent for service: CT 

Corporation System, 1999 Bryan St., Suite 900, Dallas, Texas 75201. 

16. Defendant, BP PRODUCTS NORTH AMERICA INC. is a Maryland Corporation 

doing business in the State of Texas with its headquarters in Houston, Texas and may be served 

with process through its registered agent for service: CT Corporation System, 1999 Bryan St., 

Suite 900, Dallas, Texas 75201. 

17. Defendant, BP AMOCO CHEMICAL COMPANY is a Delaware Corporation 

doing business in the State of Texas with its headquarters in Houston, Texas and may be served 

with process through its registered agent for service: CT Corporation System, 1999 Bryan St., 

Suite 900, Dallas, Texas 75201. 

18. Defendant, E.I. DU PONT DE NEMOURS AND COMPANY is a Delaware 

Corporation doing business in the State of Texas and may be served with process through its 

registered agent for service: CT Corporation System, 1999 Bryan St., Suite 900, Dallas, Texas 

75201. 

19. Defendant, ATLANTIC RICHFIELD COMPANY is a Delaware Corporation 

doing business in the State of Texas with its headquarters in Houston, Texas and may be served 

with process through its registered agent for service: CT Corporation System, 1999 Bryan St., 

Suite 900, Dallas, Texas 75201. 

20. Defendant, EXXON MOBIL CORPORATION is a New Jersey Corporation 

doing business in the State of Texas with its headquarters in The Woodlands, Texas and may be 

served with process through its registered agent for service: Corporation Service Company d/b/a 

CSC-Lawyers Inca, 211 E. 7th Street, Suite 620, Austin, Texas 78701. 

Plaintiffs First Amended Petition 
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21. Defendant, AIR LIQUIDE USA LLC is a Delaware Corporation doing business 

in the State of Texas with its headquarters in Houston, Texas and may be served with process 

through its registered agent for service: Capitol Corporate Services, Inc., 206 E. 9th Street, Suite 

1300, Austin, Texas 78701. 

22. Defendant, AIR LIQUIDE AMERICA L.P. is a Delaware Corporation doing 

business in the State of Texas with its headquarters in Houston, Texas and may be served with 

process through its registered agent for service: Capitol Corporate Services, Inc., 206 E. 9th 

Street, Suite 1300, Austin, Texas 78701. 

23. Defendant, VALERO ENERGY CORPORATION is a Delaware Corporation 

doing business in the State of Texas with its headquarters in San Antonio, Texas and may be 

served with process through its registered agent for service: CT Corporation System, 1999 Bryan 

St., Suite 900, Dallas, Texas 75201. 

24. Defendant, VALERO REFINING-TEXAS, L.P. is a Texas Corporation doing 

business in the State of Texas with its headquarters in San Antonio, Texas and may be served 

with process through its registered agent for service: CT Corporation System, 1999 Bryan St., 

Suite 900, Dallas, Texas 75201. 

25. Defendant, VALERO REFINING AND MARKETING COMPANY is a 

Delaware Corporation doing business in the State of Texas with its headquarters in San Antonio, 

Texas and may be served with process through its registered agent for service: CT Corporation 

System, 1999 Bryan St., Suite 900, Dallas, Texas 75201. 

26. Defendant, DIAMOND SHAMROCK REFINING COMPANY, L.P. is a 

Delaware Corporation doing business in the State of Texas and may be served with process 

Plaintiffs First Amended Petition 
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through its registered agent for service: CT Corporation System, 1999 Bryan St., Suite 900, 

Dallas, Texas 75201. 

27. Defendant, THE GOODYEAR TIRE & RUBBER COMPANY is an Ohio 

Corporation doing business in the State of Texas and may be served with process through its 

registered agent for service: Corporation Service Company d/b/a CSC-Lawyers Inco, 211 E. 7th 

Street, Suite 620, Austin, Texas 78701. 

28. Defendant, MARA THON OIL CORPORATION is a Delaware Corporation 

doing business in the State of Texas with its headquarters in Houston, Texas and may be served 

with process through its registered agent for service: CT Corporation System, 1999 Bryan St., 

Suite 900, Dallas, Texas 75201. 

JURISDICTION & VENUE 

29. Venue is proper in this cause of action in Jefferson County, Texas pursuant to 

§15.002(a)(l) of the Texas Civil practice and Remedies Code because a substantial part of the 

events or omissions occurred in this county. This Court has jurisdiction over the controversy 

because the damages exceed the minimal jurisdiction limits of this Court. Pleading further, all 

Defendants have maintained and do maintain sufficient minimum contact with the State of Texas 

to place themselves under and within the general and specific jurisdiction of the State of Texas 

such that the State of Texas may and does have "Long Arm" jurisdiction over these Defendants 

pursuant to the statutes and Constitution of the State of Texas and the United States of America. 

Further, Defendants conducted, and continue to conduct business activity in this county which 

gave rise to these claims. Venue is therefore proper against all Defendants because Plaintiffs 

claims against all Defendants arise out of the same series of transactions or occurrences. 

Plaintiffs First Amended Petition 
Page 7of19 



30. There is no basis for removal of this case to Federal Court. Defendants Lyondell 

Chemical Company, Lyondell Refining Company LLC, Shell Oil Company, Shell Oil Products 

Company LLC, Motiva Enterprises LLC, Saudi Aramco Energy Ventures - U.S. LLC, Saudi 

Refining, Inc., BP Products North America, Inc., BP Amoco Chemical Company, Atlantic 

Richfield Company, Exxon Mobil Corporation, Air Liquide USA LLC, Air Liquide America 

L.P., Valero Energy Corporation, Valero Refining-Texas, L.P., Valero Refining and Marketing 

Company, Diamond Shamrock Refining Company, L.P. and Marathon Oil Corporation are 

citizens of the State of Texas pursuant to 28 U.S.C. §1441(b). There is no federal question at 

issue pursuant to 28 U.S. C. §1441(b). There is no diversity of citizenship pursuant to 28 U.S.C. 

§ 1441 and 28 U.S.C. § 1332, because one or more of the Defendants is a citizen of the State of 

Texas. See 28 U.S.C. §1441(b) and 28 U.S.C. §1332(c). 

FACTS 

31. Plaintiff, Louis Gest was employed as a chemical plant and refinery worker and 

pipefitter from 1970 through 2005. Throughout this time, Mr. Gest worked his craft at facilities 

in Texas owned and/or operated by Defendants Chevron U.S.A. Inc., Lyondell Chemical 

Company, Lyondell Refining Company LLC, Shell Oil Company, Shell Oil Products Company 

LLC, Motiva Enterprises LLC, Saudi Aramco Energy Ventures - U.S. LLC, Saudi Refining, 

Inc., Air Products and Chemicals, Inc., CBS Corporation, Bayer CropScience, Inc., Hercules 

Incorporated, Ashland Inc., BP Products North America, Inc., BP Amoco Chemical Company, 

E.I. du Pont de Nemours and Company, Atlantic Richfield Company, Exxon Mobil Corporation, 

Air Liquide USA LLC, Air Liquide America L.P., Valero Energy Corporation, Valero Refining-

Texas, L.P., Valero Refining and Marketing Company, Diamond Shamrock Refining Company, 

L.P., The Goodyear Tire & Rubber Company and Marathon Oil Corporation. 

Plaintiffs First Amended Petition 
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32. Specifically, Louis Gest worked and was exposed to benzene and benzene-

containing mixtures at the following locations: Port Arthur Refinery in Port Arthur, Texas; 

Beaumont Refinery, Chemical and Plant in Beaumont, Texas; Houston Refining in Houston, 

Texas; Shell Deer Park Refinery in Deer Park, Texas; Air Products & Chemicals Plant in 

Pasadena, Texas; Charter International Oil Refinery in Pasadena, Texas; Stauffer Chemicals 

Plant in Houston, Texas; Texas City Refinery in Texas City, Texas; Du Pont Chemical Plant in 

La Porte, Texas; ExxonMobil Baytown Refinery in Baytown, Texas; Air Liquide Plant in 

Pasadena, Texas; Diamond Shamrock Refinery in Houston, Texas; Valero Houston Refinery in 

Houston, Texas; and Goodyear Chemical Plant in Houston, Texas. In the course of his work, 

Louis Gest was exposed, through inhalation, ingestion and dermal contact, to harmful levels of 

benzene and benzene-containing mixtures at Defendants' facilities. 

33. Defendants, Chevron U.S.A. Inc., Shell Oil Company, Shell Oil Products 

Company LLC, Motive Enterprises LLC, Saudi Aramco Energy Ventures-U.S. LLC and Saudi 

Refining, Inc. owned, operated, and/or through a series of mergers and acquisitions are 

ultimately responsible for liabilities arising from the Port Arthur Refinery. Defendant, Exxon 

Mobil Corporation owned and/or operated the Beaumont Refinery, Chemical and Plant and 

ExxonMobil Baytown Refinery. Defendants Lyondell Chemical Company, Lyondell Refining 

Company LLC, and Atlantic Richfield Company owned, operated, and/or through a series of 

mergers and acquisitions are ultimately responsible for liabilities arising from Houston Refining. 

Defendants Shell Oil Company and Shell Oil Products Company owned and/or operated the 

Shell Deer Park Refinery. Defendant Air Products and Chemicals, Inc. owned and/or operated 

Air Products & Chemicals. Defendant CBS Corporation acquired Charter International Oil 

Company which owned and/or operated the Charter International Oil Refinery. Defendant Bayer 

Plaintiffs First Amended Petition 
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CropScience, Inc. owned, operated, and/or through a series of mergers and acquisitions are 

ultimately responsible for liabilities arising from the Stauffer Chemicals Plant. Defendants, BP 

Products North America Inc. and BP Amoco Chemical Company owned and/or operated the 

Texas City Refinery. Defendant, E.I. Du Pont de Nemours and Company owned and/or operated 

the Du Pont chemical facility. Defendants Air Liquide USA LLC and Air Liquide America L.P. 

owned and/or operated the Air Liquide Facility. Defendants, Valero Energy Corporation, Valero 

Refining-Texas, L.P., Valero Refining and Marketing Company owned and/or operated the 

Valero Houston Refinery, Texas City Refinery, Port Arthur Refinery, and owned, operated 

and/or through a series of mergers and acquisitions with Defendant Diamond Shamrock Refining 

Company, L.P. are ultimately responsible for liabilities arising from the Diamond Shamrock 

Plant. Defendant, The Goodyear Tire & Rubber Company owned and/or operated the Goodyear 

Chemical Plant. Defendant Marathon Oil Corporation owned and/or operated the Texas City 

Refinery. 

34. While performing his duties, Mr. Gest was exposed to benzene and benzene-

containing mixtures utilized, supplied and/or manufactured by Defendants. Each Defendant 

herein is liable in their capacities as a premises owner, distributor, operator, supplier and/or 

transporter of benzene and benzene-containing mixtures, and as such retained the right to 

control, exercise control and duty to warn Louis Gest. 

35. Each Defendant is liable in their capacity for manufacturing, selling, marketing, 

distributing, designing, and/or placing in the stream of commerce benzene and benzene-

containing mixtures that were defective, hazardous and/or carcinogenic. Each Defendant is 

further liable in capacities as general contractor, subcontractor, premise owners, premise 

operator, supplier, manufacturer, as an entity that marketed benzene and benzene-containing 
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mixtures, as an entity that retained the right to control or exercised control over Louis Gest, 

and/or creator of dangerous conditions. 

36. Each Defendant was aware, or should have been aware, of the dangers associated 

with exposures to benzene and benzene-containing mixtures at the premises where Louis Gest 

worked. Nevertheless, Defendants failed to warn employees, invitees, and contractors of the 

dangers associated with occupational exposure to benzene and benzene-containing mixtures and 

required workers, such as Louis Gest to work with or in proximity to hazardous substances 

without the necessary precautions to avoid dangerous exposures to benzene and benzene-

containing mixtures. 

3 7. As a direct and proximate result of his exposure to benzene and benzene-

containing mixtures Plaintiff, Louis Gest developed myelodysplastic syndrome (MDS) including 

multiple related adverse blood and bone marrow effects, cellular abnormalities, anemia, 

genotoxic effects and resultant DNA and chromosomal damage as diagnosed on or about 

September 10, 2014. 

COUNT ONE - NEGLIGENCE 

38. All of the allegations contained in the previous paragraphs are re-alleged herein. 

39. Plaintiff will show that he was exposed to a toxic, harmful and deadly situation by 

all Defendants in this case. Plaintiff alleges, as more specifically set out below, that he 

contracted an illness, and such illness was proximately caused by Defendants' negligent acts, and 

by his exposure to benzene and benzene-containing mixtures designed, produced, manufactured, 

marketed, placed into the stream of commerce, or sold or used by Defendants. 

40. The negligence of Defendants or, where applicable, the employee or the agent of 

Defendants, was a proximate cause of Louis Gest' s disease and damages alleged herein. 
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41. Defendants knew, or with the exercise of ordinary and reasonable care ought to 

have known, that the benzene and benzene-containing mixtures they manufactured, used, sold, 

designed, supplied, distributed, relabeled, resold or procured, were poisonous, toxic and 

extremely harmful to human health. Defendants owed a duty to Louis Gest and breached their 

duty and were therefore negligent in the following respects, among others, and such negligence 

was the proximate cause of the pain, suffering and illness of Louis Gest and of the damages 

sustained by Louis Gest: 

a. Defendants knew that the benzene and benzene-containing mixtures they 
utilized, distributed, designed, supplied, marketed, manufactured and/or 
put into the stream of commerce were deleterious, poisonous, 
carcinogenic, and highly harmful to the body and health of Louis Gest; 
notwithstanding which, Defendant failed to take any precautions or to 
warn Louis Gest of the dangers and harm to which he was exposed while 
handling these products; 

b. Defendants knew that the benzene and benzene-containing mixtures used 
by or in proximity to Louis Gest were carcinogenic, deleterious, and 
highly harmful to his body and health and that Louis Gest would not have 
known of such dangerous properties; notwithstanding which, Defendants 
failed to provide Louis Gest with sufficient knowledge as to what would 
be reasonably safe and sufficient wearing apparel and proper protective 
equipment and appliances to protect him from being damaged by exposure 
to such products; 

c. Defendants knew that the benzene and benzene-containing mixtures used 
by or in proximity to Louis Gest contained carcinogenic and highly 
harmful substances to the human body and health; notwithstanding which, 
Defendants failed to take any precautions or to exercise care by placing 
any warnings or cautions in the areas where the products were located or 
on the containers of such products or the products themselves to warn the 
handlers thereof of the dangers to health in coming into contact with these 
products; 

d. Defendants knew that the benzene and benzene-containing mixtures used 
by or in proximity to Louis Gest contained deleterious and carcinogenic 
substances; notwithstanding which, Defendants failed to take reasonable 
care to warn Louis Gest of said danger and/or to instruct Louis Gest in 
proper handling of said products or to take proper precautions or exercise 
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care to protect Louis Gest from harm, and failed to timely adopt and 
enforce any safety plan and method of handling these dangerous products; 

e. Defendants knew or should have known that the benzene and benzene­
containing mixtures they introduced into the stream of commerce were 
toxic and/or carcinogenic and failed to adequately warn; 

f. Defendants created dangerous conditions on their premises; 

g. Defendants failed to keep their premises in a reasonably safe condition; 

h. Defendants failed to give adequate warnings of the dangerous conditions 
on their premises; 

1. Defendants failed to protect invitees, such as Louis Gest, from the hazards 
associated with exposure to these toxic and carcinogenic chemicals and 
substances; 

J. Defendants failed to medically monitor or perform industrial hygiene 
monitoring for Louis Gest; 

k. Defendants supplied benzene and benzene-containing mixtures with 
marketing, design, and/or manufacturing defects; 

I. Defendants committed acts or omissions while having a right to control; 

m. Defendants failed to properly exercise the right to control; 

n. Defendants failed to provide a safe place to work; 

o. Defendants failed to provide adequate safety equipment; 

p. Defendants failed to monitor chemical and toxic substance levels in the 
workplace; 

q. Defendants negligently failed to adopt and enforce a reasonable and safe 
industrial hygiene plan for benzene and benzene-containing mixtures; 

r. Defendants negligently failed to provide Louis Gest with visible, 
understandable warnings that were adequate to convey the severity of the 
risks; 

s. Defendants negligently failed to take reasonable care to warn Louis Gest 
of the latency period concerning diseases caused by exposure to benzene 
and benzene-containing mixtures; 
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t. Defendants negligently failed to take reasonable care to warn Louis Gest 
of bystander exposure; 

u. Defendants negligently failed to warn Louis Gest about the risk of 
developing cancer; 

v. Defendants negligently failed to warn Louis Gest about the risk of 
developing cancer and diseases of the blood; 

w. Defendants negligently failed to warn Louis Gest that there is no known 
safe level of exposure to benzene and benzene-containing mixtures; 

x. Defendants negligently failed to fund medical and scientific studies to 
determine if there ever was a safe level of exposure to benzene and 
benzene-containing mixtures; 

y. Defendants negligently failed to provide benzene and benzene-containing 
mixtures safe for human beings; 

z. Defendants negligently failed to test their benzene and benzene-containing 
mixtures; 

aa. Defendants negligently failed to research the world literature concerning 
health hazards relating to benzene and benzene-containing mixtures; 

bb. Defendants negligently failed to warn and counsel individuals exposed to 
benzene and benzene-containing mixtures; and 

cc. Defendants negligently committed wrongful acts that gave rise to Louis 
Gest' s injuries and resulting damages. 

42. Such other acts or omissions of negligence are also acts of gross negligence, 

malice and/or strict products liability, and were a proximate and producing cause of Louis Gest's 

injuries damages, including damages for reasonable and necessary past and future medical 

expenses, past and future pain and suffering and mental anguish, physical impairment, and 

disfigurement. 

COUNT TWO - STRICT PRODUCT LIABILITY 

43. All of the allegations contained in the previous paragraphs are re-alleged herein. 
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44. The benzene and benzene-containing mixtures to which Louis Gest was exposed 

were designed, produced, manufactured, marketed, sold and/or otherwise put into the stream of 

commerce by Defendants, and were used for their intended purpose. 

45. Plaintiff will further show that the benzene and benzene-containing mixtures in 

question were defective and not reasonably fit for the purposes and uses for which they were 

intended at the time they left the hands of the Defendants in that the products were unreasonably 

dangerous for their intended use and Defendants failed to give the users adequate warnings or 

instructions concerning the benzene and benzene-containing mixtures' dangers that were known 

or should have been known to the Defendants by the application of reasonably developed skill 

and foresight. This failure to warn on the part of the Defendants rendered such products 

unreasonably dangerous at the time they left the hands of the Defendants and were the proximate 

cause of the illness and resulting injuries, disabilities, and damages sustained by Plaintiff, Louis 

Gest. 

COUNT THREE - BREACH OF WARRANTY 

46. All of the allegations contained in the previous paragraphs are re-alleged herein. 

4 7. Defendants were merchants with respect to their benzene and benzene-containing 

mixtures. In connection with the manufacture, design, assembly, sales, supply, delivery, 

handling, marketing, advertising and instructing in the use benzene and benzene-containing 

mixtures, Defendants warranted, either expressly or impliedly, that their products were 

merchantable, when in fact they were not. These products were unfit for the ordinary purposes 

or uses for which they were intended, including their use and handling by human beings. Further, 

Defendants breached express and implied warranties under the Texas Uniform Commercial 

Code. 
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COUNT FOUR - MISREPRESENT A TI ON 

48. All of the allegations contained in the previous paragraphs are re-alleged herein. 

49. In addition, Defendants misrepresented material facts concerning the character or 

quality of their benzene and benzene-containing mixtures upon which Louis Gest relied, and 

therefore are liable to Plaintiff. 

COUNT FIVE - GROSS NEGLIGENCE 

50. All of the allegations contained in the previous paragraphs are re-alleged herein. 

51. The actions and inactions of Defendants, and or alternatively the employees or 

agents of Defendants, and their predecessors-in-interest, whether taken separately, or together, 

were of such a character as to constitute a pattern or practice of intentional wrongful conduct 

and/or malice resulting in the illness and damages to Louis Gest. More specifically, Defendants, 

or alternatively the employees or agents of Defendants, and their predecessors-in-interest, 

consciously and/or deliberately engaged in fraud, wantonness and/or malice with regard to Louis 

Gest. Defendants had actual awareness of the extreme degree of risk associated with exposure to 

the benzene and benzene-containing mixtures they utilized, manufactured, processed, and/or 

distributed, and nevertheless proceeded with conscious indifference to the rights, safety, and 

welfare of Louis Gest by failing to act to minimize or eliminate these risks. Therefore, 

Defendants are guilty of gross negligence for which they should be held liable in punitive and 

exemplary damages to Plaintiff. 

COUNT SIX - MALICE, WILLFUL ACT 
AND/OR OMISSION OR GROSS NEGLECT 

52. All of the allegations contained in the previous paragraphs are re-alleged herein. 

53. Plaintiff will show that his injuries and resulting damages were directly and 

proximately caused by the fraud, malice, willful acts and/or omissions, or gross neglect of 
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Defendants herein, their agents, servants, employees, managers, superintendents, supervisors and 

officers. Plaintiff will further show that if each of the acts of negligence, alleged by Plaintiff did 

not independently constitute fraud, malice, willful acts and/or omissions, or gross neglect then 

certainly all of the said acts or omissions combined and in the aggregate constituted fraud, 

malice, willful acts and/or omissions, or gross neglect and were the proximate causes of 

Plaintiffs injuries and damages. Viewed objectively from the standpoint of Defendants, the acts 

or omissions involved an extreme degree of risk, considering the probability and magnitude of 

the potential harm to others and of which Defendants had actual, subjective awareness of the risk 

involved, but nevertheless proceeded with conscious indifference to the rights, safety or welfare 

of others. Thus, Plaintiff sues for exemplary damages in an amount in excess of the 

jurisdictional limits of this Court. 

RELIEF SOUGHT 

54. Plaintiff, Louis Gest was diagnosed with myelodysplastic syndrome on September 

10, 2014, and continues to undergo extensive treatment for his disease. The conduct of 

Defendants, as alleged hereinabove, was a direct, proximate and producing cause of the injuries 

and illness to Louis Gest, and the following general and special damages that Plaintiff sustained: 

a. Reasonable and necessary medical expenses incurred by Louis Gest in the past; 

b. Reasonable and necessary medical expenses to be incurred by Louis Gest in the 
future; 

c. The conscious physical pain and suffering and mental anguish sustained by Louis 
Gest in the past and future; 

d. The physical impairment suffered by Louis Gest; 

e. The disfigurement suffered by Louis Gest; 

f. Loss of earnings suffered by Louis Gest, past and future; 
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g. The mental anguish suffered by Louis Gest due to his injuries and illness; and 

h. Plaintiff seeks punitive and exemplary damages. 

Pursuant to Tex. R. Civ. P. 47, Plaintiff seeks monetary relief of over $1,000,000.00. 

Plaintiff further demands judgment for all other relief justly entitled. 

JURY DEMAND 

55. Plaintiff hereby requests a trial by jury. The Jury fee has been paid 

contemporaneously with the filing of the Original Petition. 

REQUEST FOR DISCLOSURE 

56. Pursuant to Rule 194.3(a) of the Texas Rules of Civil Procedure, Plaintiff requests 

that each Defendant disclose, within fifty ( 50) days of the service of this request, the information 

or material described in Rule 194.2(a)-(k) of the Texas Rules of Civil Procedure. 

CONCLUSION 

WHEREFORE, PREMISES CONSIDERED, Plaintiff demands that Defendants answer 

herein as the law directs, and that upon final hearing, this Court enter Judgment against 

Defendants, both jointly and separately, for actual, special and exemplary or punitive damages 

together with interest thereon at the legal rate, costs of court, and for other such additional and 

further relief, special and general, at law and in equity, which the Plaintiff shows just and proper 

in accordance with the law. 

By: 

Respectfully submitted, 

Isl Keith E. Patton 

~~~~~~~~~~~~~ 

SHRADER & ASSOCIATES, L.L.P. 
Keith E. Patton 
Texas Bar No. 24032821 
David J. Baluk 
Texas Bar No. 24078186 
3900 Essex Lane, Suite 390 
Houston, Texas 77027 
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Telephone: (713) 782-0000 
Facsimile: (713) 571-9605 
Email: keith@shraderlaw.com 
Email: david((I{shraderlaw.com 

And 

Andrew J. Dupont 
Timothy A. Burke 
LOCKS LAW FIRM 
The Curtis Center 
601 Walnut St., Suite 720 E 
, PA 19106 
(215) 893-0100 
(215) 893-3444 
adupont@lockslaw.com 
tburke@lockslaw .. com 

ATTORNEYS FOR PLAINTIFF 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing has been forwarded to all 
counsel of record via e-service on this 61h day of March, 2019. 

Isl Eugene R. Egdorf 

Eugene R. Egdorf 
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Bn/2019 What Are Myelodysplastic Syndromes? I American Cancer Society 

What Are Myelodysplastic 
Syndromes? 
Myelodysplastic syndromes (MDS} are conditions that can occur when the blood-forming cells in the bone 

marrow become abnormal. This leads to low numbers of one or more types of blood cells. MDS is 

considered a type of cancer (/cancer/cancer-basics/what-is-cancer.html). 

Normal bone marrow 
Bone marrow is found in the middle of certain bones. It is made up of blood-forming cells, fat cells, and 

supporting tissues. A small fraction of the blood-forming cells are blood stem cells. Stem cells are needed 

to make new blood cells. 

There are 3 main types of blood cells: red blood cells, white blood cells, and platelets. 

Red blood cells pick up oxygen in the lungs and carry it to the rest of the body. These cells also bring 

carbon dioxide back to the lungs. Having too few red blood cells is called anemia. It can make a person feel 

tired and weak and look pale. Severe anemia can cause shortness of breath. 

White blood cells (also known as leukocytes) are important in defending the body against infection. 

There are different types of white blood cells: 

• Granulocytes are white blood cells that have granules that can be seen under the microscope. In the 

bone marrow, granulocytes develop from young cells called myeloblasts. The most common type of 

granulocyte is the neutrophil. When the number of neutrophils in the blood is low, the condition is 

called neutropenia. This can lead to severe infections. 

• Monocytes are also important in protecting the body against germs. The cells in the bone marrow that 

turn into monocytes are called monoblasts. 
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8/7/2019 What Are Myelodysplastic Syndromes? I American Cancer Society 

Myelodysplastic syndromes 
In MDS, some of the cells in the bone marrow are abnormal (dysplastic) and have problems making new 

blood cells. Many of the blood cells formed by these bone marrow cells are defective. Defective cells often 

die earlier than normal cells, and the body also destroys some abnormal blood cells, leaving the person 

without enough normal blood cells. Different cell types can be affected, although the most common 

finding in MDS is a shortage of red blood cells (anemia). 

There are several different types of M DS (/cancer/myelodysplastic-synd rome/about/mds-types.htm I), 

based on how many types of blood cells are affected and other factors. 

In about 1 in 3 patients, MDS can progress to a rapidly growing cancer of bone marrow cells called acute 

myeloid leukemia (AML) (/cancer/acute-myeloid-leukemia.html). In the past, MDS was sometimes referred 

to as pre-leukemia or smoldering leukemia. Because most patients do not get leukemia, MDS used to be 

classified as a disease of low malignant potential. Now that doctors have learned more about MDS, it is 

considered to be a form of cancer. 

Written by References 

I American 
Cancer 
Society"' 

The American Cancer Society medical and editorial content team (/cancer/acs­
medical-content-and-news-staff.html) 

Our team is made up of doctors and oncology certified nurses with deep knowledge 
of cancer care as well as journalists, editors, and translators with extensive 
experience in medical writing. 

Last Medical Review: January 22, 2018 I Last Revised: January 22, 2018 

American Cancer Society medical information is copyrighted material. For reprint requests, please see our 

Content Usage Policy (/about-us/policies/content-usage.html). 
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LOUIS GEST 

v. 

CHEVRON U.S.A. INC., ET AL. 

CAUSE NO. E-198972 

§ 
§ 
§ 
§ 
§ 

ORDER 

IN THE DISTRICT COURT OF 

JEFFERSON COUNTY, TEXAS 

172ND JUDICIAL DISTRICT 

On this the __ day of ______ came on for consideration the No Evidence 

Motion for Summary Judgment of Defendant The Goodyear Tire & Rubber Company and, upon 

consideration of the pleadings, motion, response and oral argument, the Court determines that 

Defendant's Motion should be GRANTED. Therefore, it is 

ORDERED, that the No Evidence Motion for Summary Judgment of Defendant The 

Goodyear Tire & Rubber Company is GRANTED and that Plaintiff Louis Gest is hereby ordered 

to take nothing of or from The Goodyear Tire & Rubber Company which is hereby dismissed with 

prejudice to refiling. It is further 

ORDERED that all costs will be assessed against the parties incurring same. 

Signed this the __ day of _______ , 2019. 

Honorable Mitchell Templeton 
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